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Appeal from Circuit Court, Barton County; H. C. Timmonds, Judge.

Suit by the Joplin Brewing Company against Martin V. Payne and others. From a judgment in favor of defendants, complainant appeals. Affirmed.
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 k. Judgments and Execution and Judicial Sales. Most Cited Cases
Though no jurisdiction was obtained over the person of defendant in divorce, a sheriff's deed on a sale under execution based on a personal money judgment for alimony constituted color of title.
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A wife's right of action for assignment of her dower accrued immediately upon the death of her husband.
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         (Formerly 136k70)

A wife's right of action for assignment of her dower was barred by 10 years' possession of the land after the death of the husband.
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 k. Married Women. Most Cited Cases
Rev. St. 1879, c. 39, § 2693, provides that, if any head of a family die leaving a widow or children, his homestead shall pass to and vest in such widow or children. Held, that the homestead right did not vest in a wife and children at the time the husband abandoned them and the homestead, but only vested in them on his death.
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 k. Power to Transfer or Incumber in General. Most Cited Cases
The interest of a wife in a homestead cannot be sold during the lifetime of her husband, and nothing passes from her by her quitclaim deed of the homestead during such life.
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 k. In General. Most Cited Cases
Rev.St.1899, § 4262 (V.A.M.S. § 516.010), providing that no action for the recovery of lands or possession thereof shall be commenced by any person unless he or the under whom he claims was seised or possessed within 10 years prior to the action, applies to land claimed as a homestead.
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H. S. Miller, for appellant. C. H. Montgomery and A. E. Spencer, for respondents.

BURGESS, P. J.

This is a suit to ascertain, determine, and quiet the title to Lot No. 73, in Porter's addition to Murphysburg, now in the city of Joplin, Jasper county, Mo. The suit was commenced in the circuit court of Jasper county, but was by a change of venue transferred to the Barton county circuit court, being tried at the January term, 1903, of said court. The plaintiff claims title to the real estate in question by adverse possession under color of title; the color of title being claimed through a deed executed by the sheriff of Jasper county to G. W. Keller on the 16th day of June, 1881, and also a quitclaim deed executed by Rosanna Hicks, formerly Rosanna Payne, wife of M. V. Payne, on June 16, 1881, to said Keller. The defendants are the lawful heirs of Martin V. Payne, deceased. Both parties to the suit admit that the common source of title was in Martin V. Payne. The judgment on which execution was issued against Martin V. Payne and under which the lot in question was sold by the sheriff was a personal money judgment for alimony in favor of said Rosanna Payne, wife of Martin V. Payne, by reason of a divorce proceeding instituted by said Rosanna Payne against her said husband. The property was sold by the sheriff and purchased by G. W. Keller for $150. Said Keller and wife, by quitclaim deed dated February 4, 1884, transferred and sold said property to George Muennig and Nicholas Zentner. On August 7, 1888, Muennig and wife transferred the half interest in said property to said Zentner. Nicholas Zentner and wife on March 8, 1894, sold and transferred, by warranty deed, said property to the plaintiff, the Joplin Brewing Company.

The material facts developed by the testimony are as follows: Martin V. Payne bought the lot in question in 1875, and lived thereon with his wife and family of five children until 1879, when he abandoned his family and went to Texas. On April 12, 1880, Rosanna Payne filed a petition for divorce from her husband, said Martin V. Payne, on the ground of adultery, publication service was had, and the divorce was granted December 16, 1880. She was awarded the care and custody of her two infant children, and the court gave her a personal judgment for alimony for $250 on publication service. After Payne had gone to Texas, Mrs. Payne rented the place to Marion Hicks, her son-in-law, and for a time she lived with her said son-in-law. Afterwards she married another man named Hicks, and went with him to North Missouri and made her home there on a farm. Her family were nearly all grown at this time. The youngest, Martin V. Payne, 12 years old at the time of the sale to Keller (died November 19, 1887), had lived with his sister and brother-in-law, Marion Hicks, until he moved off from the lot in controversy before the sale to Keller, and went to live with his sister, Mrs. Mefford, in Galena, Kan. James Walter Hicks, 16 years old in 1881, worked in Lone Elm, and went to the house of his brother-in-law on Saturday nights. Nancy Elizabeth Payne married Marion Hicks, who lived on the place in controversy until a few weeks before the sale to Keller. Charles Lewis Payne, born in 1861, went to North Missouri in 1880, and made his home there. Anna Mefford married some years before, and made her home in Galena, Kan. On *897 
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June 16, 1881, when the lot was sold by the sheriff to Keller, Mrs. Payne executed to Keller a quitclaim deed to said property, but her then husband, Hicks, did not join with her in said deed. The money for the lot was paid her, and she then went to North Missouri, where she made her permanent home. According to the evidence Rosanna Payne Hicks died on May 25, 1900, and Martin V. Payne, her former husband, on November 19, 1887. All the Paynes left the lot, remained away therefrom, and never made any claim thereto for more than 21 years, or until the defect of plaintiff's record title was pointed out by plaintiff's suit to quiet title.

The evidence tended to prove that the plaintiff and its grantors had been in adverse possession of the property in controversy for 21 years, and the defendants offered no evidence to rebut the evidence of plaintiff's witnesses in this regard. The court, under the evidence submitted, found that for more than 21 years before the Payne heirs claimed the lot, the plaintiff and its grantors had been in the open, notorious, peaceable, adverse, and continuous possession thereof, under color of title and claim of ownership, and that plaintiff is the absolute owner of the lot in controversy and that the Paynes had no right or title in or to said lot; that the homestead right, if not abandoned, was in the husband, Martin V. Payne; that the divorce of Mrs. Payne did not change his status with regard to the property; that the statute of limitations commenced to run against Martin V. Payne during his lifetime, and, having commenced to run, did not stop at his death.

Defendant duly filed motion for new trial, which was overruled, and they appeal.

While the judgment on which execution was issued against Martin V. Payne, and under which the lot in question was sold by the sheriff, was a personal money judgment for alimony in favor of his wife, Rosanna Payne, in a suit for divorce by her against her said husband, and was void for the reason that the court had not acquired jurisdiction over said Martin V. Payne, by service of process or otherwise, it does not follow that the sale of said lot to Keller and deed made to him by the sheriff on June 16, 1881, under execution issued upon said judgment, was not color of title. We think it was. Any instrument of writing which purports to convey a certain tract of land, describing the same, is color of title. Hamilton v. Boggess, 63 Mo. 233; Hickman v. Link, 97 Mo. 482, 10 S. W. 600; Allen v. Mansfield, 108 Mo. 343, 18 S. W. 901; Suddarth v. Robertson, 118 Mo. 286, 24 S. W. 151; Wilson v. Taylor, 119 Mo. 626, 25 S. W. 199; Quick v. Rufe, 164 Mo. 408, 64 S. W. 102. Keller on the 16th day of June, 1881, obtained from Rosanna Hicks (late Payne) a quitclaim deed to the same lot, and on the same day entered into the actual possession thereof, claiming title thereto, and so remained in possession until the 4th day of February, 1884, when he and his wife conveyed said lot, by deed, to George Muennig and Nicholas Zentner, from whom plaintiff, by mesne conveyances, acquired color of title to said property. If, as the evidence tends to show, plaintiff and those under whom it claims title were in the actual, adverse, notorious, and exclusive possession of the lot in question for 10 consecutive years or more, under color of title to the whole lot, or to part of the lot, claiming title to the whole, it is the absolute owner of said lot. Section 4266, Rev. St. 1899; Stevens v. Martin, 168 Mo. 407, 68 S. W. 347; Cunningham v. Snow, 82 Mo. 587; Allen v. Mansfield, 82 Mo. 688; Plaster v. Grabeel, 160 Mo. 669, 61 S. W. 589; Scannell v. American Soda Fountain Co., 161 Mo. 606, 61 S. W. 889. The statute of limitations began to run against Martin V. Payne when Keller took possession in 1881, and, having been put in motion, did not stop when Payne died on November 19, 1887; nor would the fact that Mrs. Payne became entitled to dower after adverse possession of the lot was taken by Keller affect the operation of the statute. Jones v. Thomas, 124 Mo. 586, 28 S. W. 76.
Section 4262, Rev. St. 1899, provides: “No action for the recovery of any lands, tenements or hereditaments, or for the recovery of the possession thereof, shall be commenced, had or maintained by any person, whether citizen, denizen, alien, resident or nonresident of this state, unless it appear that the plaintiff, his ancestor, predecessor, grantor or other person under whom he claims was seised or possessed of the premises in question, within ten years before the commencement of such action.” It will be observed that this statute makes no exception of land claimed as homestead, but is broad enough to cover all kind of land, however held or occupied. It must, therefore, apply to the lot in question. The homestead law at the time Payne abandoned his family and homestead only exempted the homestead from attachment and execution for debts contracted after the acquisition of the homestead, and did not prohibit the mortgaging or sale of it by him; and it would seem that, if these things could be done under the homestead law, the statute of limitations would apply to land claimed as a homestead, as well as to lands not so occupied. To hold otherwise would be to legislate into the statute of limitations a provision exempting homesteads from the operation thereof, which this court has no power or authority to do. It makes no difference whether Payne left his family and homestead with the intention of abandoning them or not. When Keller acquired possession of the homestead, with the intention of holding and claiming it as his own, his possession was adverse from that time on. But *898 
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defendants insist that according to the evidence Martin V. Payne and family occupied the homestead in question as their home, which was all the property they owned, from the time of its purchase, in 1875, until Mrs. Payne conveyed the lot by quitclaim deed to Keller on June 16, 1881; that the homestead became vested in her at the time her husband abandoned his family; that she had the right to occupy the premises until dower was assigned, or during her life; and that as dower was never assigned, and she did not die until May 25, 1900, there could be no adverse possession of the property until that time. But the homestead right did not become vested in the wife and children of Payne until his death, November 17, 1887 (section 2693, c. 39, Rev. St. 1879), long after the statute of limitations had begun to run against him. Nor until the death of Payne was the wife entitled to dower, and, if such right she had, she never asserted it during her life so far as the record discloses, and no one can do so now that she is dead. Besides, her right of action for assignment of her dower accrued immediately upon the death of her husband, Payne, and was barred by 10 years' adverse possession next thereafter. Robinson v. Ware, 94 Mo. 678, 8 S. W. 153; Long v. Kansas City Stockyards Co., 107 Mo. 298, 17 S. W. 656, 28 Am. St. Rep. 413. In Quick v. Rufe, 164 Mo. 408, 64 S. W. 102, Marshall, J., speaking for the court, said: “The only obstacle in the way of the running of the statute of limitations, therefore, that has been suggested, is that the widow's dower had never been assigned to her, and therefore she was entitled to quarantine until her dower was assigned. But even this will not avail the plaintiffs, for, as pointed out, such quarantine is only a personal right of the widow to remain in the mansion house of the deceased husband until her dower was assigned her, and the widow abandoned that right in 1866, when she sold the property, and in any event she has not attempted to exercise it since 1861.”

But even if Mrs. Payne had a right of homestead, such right during the lifetime of her husband, who was the owner of the lot in fee, was not such an interest in the homestead as could be sold. Hence nothing passed from her to Keller by her quitclaim deed. In Thompson on Homesteads and Exemptions, § 452, it is said: “Whatever views are entertained as to the interest in land created by a statute of homestead, whether it rises to the dignity of an estate or sinks to the level of a mere negative immunity from disposition, all courts agree that it is not such an interest in lands as is alienable separately from the fee. In this respect it sustains a strict analogy to the right of dower. Either may be released to the alienee of the fee so as to merge therein, but neither can be aliened separately. The same rule obtains as to exempt chattels. The chattel itself may be sold, and it will be exempt or not, in the hands of the vendee, accordingly as he answers the description of the statute of exemptions. The thing may be sold, but the exemption is a personal privilege, incapable of alienation.” Mrs. Payne abandoned the property as a homestead, and turned the possession thereof over to Keller, and there can be no question that thereafter his possession was adverse. The trial court found that plaintiff and those under whom it claimed title to the lot in question had been in the open, notorious, peaceable, adverse, and continuous possession thereof, under color of title and claim of ownership, for 21 years, and that plaintiff is the absolute owner thereof, and that neither of the defendants has any right, title, or interest in or to said real estate. The finding was well supported by the evidence, and the conclusion reached was in accordance with the law of the case.

Our opinion is that the judgment should be affirmed. It is so ordered. All concur.
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