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 k. Strict Foreclosure. Most Cited Cases
An action of strict foreclosure will lie at the suit of a purchaser under a decree of foreclosure of a senior mortgage, who is in possession, when the value of the premises does not exceed the amount of the senior incumbrance, and the action is brought against a junior incumbrancer.
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 k. Strict Foreclosure. Most Cited Cases
An action of strict foreclosure is looked upon with disfavor in all suits in which a decree of foreclosure of sale can be equitably rendered.
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 k. Nature and Form of Remedy. Most Cited Cases
An action of strict foreclosure will lie in a suit by a vendor of an executory contract for the sale of real estate against the vendee, where the conditions of a contract have not been complied with and the legal title remains in the vendee.
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OLDHAM, C.

This is an action for the strict foreclosure of a mortgage against a junior purchaser. The facts gathered from the record, necessary to the determination of this cause, are as follows: Jacob Levy and wife were the owners of lot 7 in block 87 in the city of South Omaha, Neb., and while such owners executed and delivered to the South Omaha Savings Bank (herein styled the plaintiff) two mortgages for $1,600 each, one on the east one-half and one on the west one-half of said lot. Subsequent to the execution of said mortgages they deeded to Isaac Levy (herein styled the defendant) an undivided half interest in said lot, subject to said mortgage, and this deed was recorded. Afterwards, a default having been made in the payment of the interest and the taxes on the mortgage on the west half of said lot, a suit was instituted by the plaintiff against Jacob Levy et al. for the foreclosure of that mortgage. To this suit defendant Isaac Levy was not made a party. A decree, however, was taken, and the property was sold under it to plaintiff. The sale was confirmed, and plaintiff went into possession of the premises under the sheriff's *604 
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deed executed and delivered to it after the confirmation of this sale. The plaintiff then instituted this suit against defendant Isaac Levy and all junior incumbrancers who had not been made parties to the original foreclosure proceedings. In this suit the plaintiff set up the proceedings of the original foreclosure suit on its prior mortgage, its purchase at the sale thereunder, its possession of the premises and that the senior incumbrances were probably in excess of the value of the property, and prayed for a decree of strict foreclosure. Defendant Isaac Levy alone filed answer to this petition. The court found the amount of the senior incumbrances, and that they were probably in excess of the value of the lot in controversy, and gave the defendant nine months in which to redeem, or be forever barred of any interest in the premises. Defendant appeals from this decree.

The first and only question necessary to be determined in the disposition of this case is, will a decree of strict foreclosure lie, at the suit of a mortgagee in possession, against a grantee of the mortgagor, whose deed was of record before the mortgagee went into possession? This is the exact position in which the parties to this action stood when this suit was instituted. The interest of the defendant Levy in the mortgaged premises was in no wise affected by the foreclosure proceeding to which he was not a party. The sheriff's deed which plaintiff received at this foreclosure sale conveyed to it the interest of the mortgagee and mortgagor, and all parties to the suit in which the decree for such sale was made. In other words, it conveyed to plaintiff the fee to the undivided one-half interest owned by Jacob Levy and wife at the commencement of the suit, and the interest of plaintiff as first mortgagee, and extinguished the interest of all junior incumbrancers who were made parties to that suit. This, then, left plaintiff in the attitude of a mortgagee in possession, so far as the undivided one-half interest in the premises owned by defendant is concerned. This, then, clearly presents the question as to whether strict foreclosure can be maintained by a mortgagee in possession against the owner of the legal title to any portion of the mortgaged estate.

At common law, where the legal ownership of mortgaged real estate is vested in the mortgagee, this harsh and rigid method of foreclosure has been countenanced, because it was more liberal to the mortgagor in possession than an action at law for the possession of the premises, to which the mortgagee was entitled when the conditions of the mortgage were broken. While at common law the legal title vested in the mortgagee, yet the equitable title remained in the mortgagor until he was debarred of his title either by his own default or by judicial decree. It was the regard which courts of chancery manifested for the protection of this equity of redemption in the mortgagor which gave rise to the system of foreclosure by decree and sale, and, even in the states in which common-law mortgages are in use, this latter method of foreclosure is the favorite of all the courts of conscience. Since the adoption of section 55, c. 73, p. 851, Comp. St., a mortgage, in this state, has been defined as “a mere pledge or collateral security, creating a lien upon the mortgaged property, but conveying no title or vesting no estate, either before or after condition broken.” See Hurley v. Estes, 6 Neb. 386. Before the adoption of this section of our statutes, this court had held, in the case of Woods v. Shields, 1 Neb. 453, that, under the territorial statute then in force, an action of strict foreclosure might be maintained against the mortgagor; but after the adoption of section 55, supra, Mason, J., in rendering the opinion in Kyger v. Ryley, 2 Neb. 20, declared that “a strict foreclosure is unknown in our state.” Had this declaration been qualified by saying that “a strict foreclosure of the interest of one holding the legal title is unknown in our state,” it would have accurately proclaimed the true doctrine, as we understand it. In Miles v. Stegle, 22 Neb. 740, 36 N. W. 142, a decree of strict foreclosure was allowed in favor of a purchaser in good faith under a decree of foreclosure of a senior mortgage, and against a junior incumbrancer who had not been made a party to the foreclosure proceedings. This decree was entered on a showing that the value of the senior incumbrance exceeded the probable value of the land, and, as the subsequent incumbrancer had no legal title in the estate, it was deemed inequitable to subject the plaintiff to the needless expense of a sale, when such sale would be unavailing. In rendering the opinion in this case, Maxwell, J., says: “Ordinarily a decree of foreclosure and sale is the proper procedure, and where it is apparent that the mortgaged premises, if sold under the decree, will satisfy all the liens against such property, a sale of the premises is a proper remedy. And in this state, a mortgage being a mere chattel interest, the mortgagee in possession cannot acquire the title by proceedings in strict foreclosure.” In Foster v. Ley et al., 32 Neb. 404, 49 N. W. 450, 15 L. R. A. 737, a decree of strict foreclosure was awarded a vendor of an executory contract for the sale of real estate against a vendee who had made default in his payments under the contract. In this case the fact that the legal title had remained in the vendor was the foundation of the right to a decree of this nature. In Gallagher v. Giddings, 33 Neb. 222, 49 N. W. 1126, a decree of strict foreclosure was enforced against the grantor of a deed, absolute in form, which was given for the security of a debt, and was, as between the parties, a mortgage. This decree was bottomed on the fact that the legal title to the premises had been conveyed to the grantee *605 
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in the deed. Norval, J., in rendering the opinion in this case, says: “In ordinary mortgages the right of the mortgagor to redeem is cut off by foreclosure and sale. The legal title in such case being in the mortgagor, in order to divest him of this title, there must be a foreclosure of the mortgage a sale under the decree and a deed to the purchaser at the sale,” etc.

The reasoning of all these cases seems to strongly sustain the doctrine that a decree of strict foreclosure cannot be obtained by a mortgagee against the owner of the legal title of the mortgaged premises. This doctrine is supported by the decisions in many other states in which the legal title to the mortgaged premises is retained by the mortgagor. Jefferson v. Coleman, 110 Ind. 515, 11 N. E. 465; Whitney v. Higgins, 10 Cal. 507, 70 Am. Dec. 748; Montgomery v. Tutt, 11 Cal. 190; Goodenow v. Ewer, 16 Cal. 461, 76 Am. Dec. 540; Shaw v. Heisey, 48 Iowa, 438; Bolles v. Duff, 43 N. Y. 469.
It is therefore recommended that the judgment of the district court be reversed, and this cause remanded for further proceedings.

POUND and SEDGWICK, CC., concur.

Reversed and remanded.
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